INTRODUCTION
On 24 August 2016 the Islamic dress debate erupted again, on a beach in Nice. A Muslim woman lying on the beach was approached by four armed police men and asked to remove items of clothing that were considered to contravene a rule enacted in the wake of the Bastille Day attack in Nice, 1 which had been claimed by Islamic State. 2 She was also issued with an on the spot fine.
The term 'Muslim women' is inherently problematic for the universalism that the term propagates, This article examines recent French laws, legal judgments, and political debates, in relation to Islamic dress. A distinctive critique of the current legal approach is developed, which draws upon a broad range of postcolonial, feminist and phenomenological literatures as well as analysis of relevant European Court of Human Rights (ECtHR) judgments. The argument is that shifting legal justifications of gender oppression and national security simultaneously obfuscate and enact a strategy of cultural and colonial assimilation that controls and regulates Islamic bodies in public space. This article takes a different approach to existing literature on gender, race and law by introducing the colonial lens. In so doing it challenges the current state of ECtHR and French jurisprudence and analyses a rarely told aspect of contemporary French society.
To begin, the article relocates the beach incident in Nice to its colonial context. This exposes the narrative that assimilates colonial subjects through social cohesion and civic integration policies 8 and maintains this issue as a matter of French domestic policy without sufficient external human rights law review. To support this argument the concepts of colonialism, Islamophobia, the French nation, and secularism are explored.
The following sections offer important insights into how the logics of gender oppression and security act as modes of thinking about Islamic dress to divert attention away from the colonial substratum that is fundamental to, yet absent from, Islamic dress in French legal and publicpolitical discourse. The logic of gender oppression and the logic of national security are explored and then the way that these logics interact and displace a failed logic of secularism is analysed.
The article demonstrates that the colonial and racial dimensions are constitutive of the complexity of the Islamic dress debate but are purposely obscured from public consciousness. The critique is not of gender oppression and national security per se, but rather of the instrumental, strategic, use of these narratives as logics to eclipse the colonial and racial dimensions. and human rights in lending legitimacy to domestic, neocolonial, 10 political agendas resulting in structural discrimination against Muslim communities.
The analysis turns to the phenomenological theory of Frantz Fanon 11 and Sara Ahmed 12 to explore how the legal-normative foundations of institutional Islamophobia as manifested in the censure of Islamic dress entrench a whiteness of public space and institutions that acts to disorient visibly Muslim bodies. The conclusion is that law creates the political space for such agendas and that the regulation of the bodies of visibly Muslim women cannot be thought apart from colonialism as an epistemic form through which knowledge is produced.
COLONIAL: PAST, PRESENT, FUTURE AND THE FRENCH NATION
As decolonial scholars explain, colonial matters are not resigned to history but rather they structure the temporality of the past, present, and future. The colonial narrative is therefore the condition of modernity, which in its socio-epistemic form permeates knowledge production and modes of being in the world. 13 This colonial condition is the context in which debates and restrictions on Islamic dress arise. Knowledge of Islamic dress is thus produced through the epistemic lens of the colonial condition and resurfaces under the contemporary label of Islamophobia. Islamophobia has been defined as 'unfounded hostility towards Islam' 14 including the way in which this hostility impacts on the lives of Muslim communities and individuals, resulting in social and political exclusion.
Itaoui has mapped how Islamophobia constitutes a form of racism. 15 exclusions. 17 Far from being eliminated with the end of historical colonialism, these exclusions persist as part of the configuration of the present through neocolonial assimilation, racism, xenophobia and the permanent state of exception established regarding terrorists, undocumented migrant workers and asylum seekers. 18 Restrictions on Islamic dress and Islamophobia sit alongside these categories as both the tool and effect of colonialism.
The radical exclusions of colonialism structure the way in which law and society function and thus how knowledge is produced. These exclusions, concomitant restrictions and criminalisation are the cause of psychopathologies and alienation for colonial bodies targeted by such measures. As
Posocco has explained 'coloniality has to do with wounded body politics in the present; and the figurations of past, present, and future that emerge from them'. 19 The Nice incident was particularly noteworthy as a potent reminder of the precarity of colonial bodies in public space.
The action of this woman being required to remove clothing by armed police men demonstrated in a startling manner the diffuse power of the French state at its most violent in supressing and subsuming colonial narratives through eliminating colonial subjects from public space. The erasure of the colonial markers of this woman was performed on the beach in Nice for all to see and institutionalised by catachrestic legal definitions. 20 The absence of colonial memory weighed heavily on the woman who was made an example of as either an agent of terror or a victim of gender oppression. The lack of colonial context belied a nuanced understanding of Islamic dress and instead the image resonated as a demonstration of state authority protecting the French citizenry from the threat to ordre public that this woman has come to (re)present. The dehistoricisation of this incident located the threat of terrorism in the body of this Muslim woman and appropriated her body as a symbol of terror, such that she became synonymous not with ongoing struggles of colonial subjects, but rather with a terrorist threat to the existence of the liberal, secular state. Her body was thereby used by the French state to control communities and public space in pursuit of strategic political agendas. Muslim women, including Islamic dress, unduly hinder Muslim women in pursuing a full life. 58 Mernissi does not attribute this oppression to Islam, but rather to the instrumental, political appropriation of the sacred text of Islam, the Quran, by a tradition of misogyny that appropriates
THE LOGIC OF GENDER OPPRESSION
Islamic dress and the hijab as a curtain and tool of oppression. 59 Others argue that Islamic dress is an autonomous choice that must be protected through human rights law. 60 More specifically in the French context, others stress the contrary meanings of Islamic dress and in particular its use as a protest in the face of growing racism. 61 Some scholars have argued that gender oppression as a justification for restricting Islamic dress is not specific to the French context. 62 Undoubtedly, the gender oppression justification for unveiling transcends spatial and temporal boundaries and is invoked in many different geo-political contexts.
However, the way in which this argument holds as a universal truth that Islamic dress is an unequivocal symbol of gender oppression through Islam, is very specifically employed in the on the planet'. 63 The appropriation of women's rights and a discourse of feminism in support of restrictions on Islamic dress has been very successful in France. Delphy has described how these pro-ban feminist arguments are in fact politicians' arguments. 64 Indeed, French feminist Élisabeth
Badinter started a petition amongst French intellectuals to ban the full-face veil through law. 65 Delphy has explained that the gender oppression justification for restricting Islamic dress became all the more integral due to the weak nature of the secularist argument in justifying these women to control populations and exert power remains the strategy in contemporary France resulting in a neocolonialism that was clear to see on the beach in Nice.
The Islamic dress as gender oppression narrative has been heavily critiqued by postcolonial feminists as embodying the notion of white man saves brown woman from brown men. 76 Thisnarrative paints women as victims without agency and implies a barbarism on the part of wider Muslim communities and Muslim men. It suggests that Islam subjects women to gender oppression in worse ways than other religions and cultures with recurring narratives of arranged marriages, honour killings and Islamic dress. 77 Islam is thus painted as 'a barbaric source of women's inequality', 78 whereby Islamic dress is the tool of this inequality. This narrative imposes a meaning on Islamic dress that disregards the complexity and nuance of the practice and the meaning given to it by those women who wear it. Moreover, this narrative obfuscates and perpetuates a French neocolonialism.
THE LOGIC OF SECURITY
Gender oppression does not act alone in obfuscating the colonial narrative. Arguably more powerful and effective in this role is the logic of security manifested in a terrorism narrative and the threat to public safety that Islamic dress has come to signify. In the French context, the Charlie Hebdo shootings, 79 the Bataclan theatre attack, 80 the Nice attack and the Trèbes shootings 81 have fuelled this narrative of a state at war with Islamic terror elements that threaten national security. 82 The logic of security thus steps in to the Islamic dress debate as a diversion to obscure neocolonial agendas that are implemented without question or critique.
National security justifications are symptomatic of the diversification of society whereby misgivings about Islam in French society are accentuated by the emergence of 'communities…who do not feel bound by the compromises laboriously developed over the last century between cathos and laïcques'. 83 Brown has explored how this feeling of being threatened leads to a phenomenon characterised by building physical and metaphorical walls around states in times of waning sovereignty. 84 Fernando has applied this general impulse to the French context by describing the control of the sexuality of Muslim women through prohibitions on clothing as a reassertion of the French republic in neoliberal times of declining sovereignty. 85 The focus on Islamic dress as the symbol of a terrorist threat represents the politicisation of Islamic dress and the bodies of those who wear it. Marine Le Pen relied on this narrative to build her platform for the French presidential election, proposing the eradication of fundamentalist Islam.
The method proposed to combat this terrorist threat was a blanket ban on the full-face Islamic veil as contrary to the principle of gender equality. 86 This seamless conflation of terrorism and gender equality betrays a reasoned, robust account of Islamic dress as a signifier of either of these logics but is successful at entrenching a powerful terror/security/public order narrative as determinative of the public-political discourse around Islamic dress. This narrative interacts in a gendered manner with the perception of Muslim women in everyday encounters affecting access to the workplace, healthcare and education thus structurally entrenching discrimination.
Islamic dress and the regulation of the bodies of Muslim women thereby become the tools of revived imperial and neocolonial agendas that seek to produce a 'derogatory stereotype, of other, alien, subordinated societies'. 87 The logics of security and gender oppression perform the political role of redirecting blame from the state and colonialism to the Muslim woman. These logics are tightly woven together such that each can be used to justify the other in a self-perpetuating method that reinforces this imaginary. which had upheld the ban at first instance. 112 The justification given by the Nice tribunal was that the measure was put in place to prevent disturbances to public order. The Conseil d'Etat stated that even given the recent terror attacks and ongoing state of emergency in Nice, the risk to public order was not great enough to warrant a legal order. As such, the mayor had exceeded his powers. that rules with such discriminatory intent and effect were unacceptable. Despite the lack of substantive, explicit analysis of discrimination in the judgments of the Conseil d'Etat, the action of the court to remove the bans was more powerful than the words of the judgments in these cases. Dembour, the ECtHR's statements about the relationship between gender equality, the veil and religious fundamentalism were 'gratuitous' and not reasoned adequately. 121 The ECtHR invoked the narrative of "saving" these women who are thus 'paraded as the objects of the conduct of uncivilised states justifying at least in part, punitive action by the civilised'. 122 The victim discourse around these applicants was not borne out in reality. These were independent working, or studying, women who had pursued their claims to wear Islamic dress to the highest level.
THE INSTRUMENTAL ROLE OF LAW: FRANCE

THE INSTRUMENTAL ROLE OF RIGHTS: THE ECtHR
Despite this factual context, the necessary link between Islam and gender oppression identified by the court became reified as fact in subsequent jurisprudence and was therefore not questioned or investigated from a critical perspective but rather used to justify future decisions.
The Sahin judgment developed the notion of the risk to public order and security as justifying headscarf bans, despite that risk being largely unfounded, 123 Islamic dress effaced women from public space, pushed them into a 'private family space or to an exclusively female space' and thus could not be considered consonant with human dignity as it excluded Muslim women from the social contract. 135 The French government's arguments represented what Brown has described as human rights as a tactic of governance and domination. 136 It is the French law that erased these women from public discourse by not allowing them to participate in society on their own terms and decide their future. If one among many interpretations of Islamic dress is that it is a curtain to society, prohibiting Islamic dress acts as a double discrimination in eliminating Muslim women from the public sphere altogether.
The human rights law of the ECtHR was thereby invoked instrumentally to achieve the political ends of the French republic and engender a strategic narrative in the public psyche that is hostile to colonial subjects. Legislative restrictions on Islamic dress were debated in public-political arenas, which meant that the political imperatives of the French republic and the various (mis)interpretations of its foundational pillars became enshrined in statute. Law became instrumentalised as the vehicle for the highly specific political aim of assimilating migrant communities and maintaining a status quo in the management of colonial bodies within
France. 137 The genesis of 'living together' is inherently rooted in a French concept of the nation that promotes national cohesion at the cost of cultural and religious diversity and considers religious dress a divisive sign of lack of integration of minority communities. Through law, communities are forced to conform to a univocal concept of citizenship, which is paternalistically imposed by the state. Through law, markers of diversification from the republican norm are efficiently erased. Politics and law are inextricably linked in the Islamic dress debate. The enduring French colonial political agenda drives a public-political discourse premised on a politics of fear and characterised by the logics of gender oppression and security, obfuscating the colonial impulse at the heart of restrictions on Islamic dress. This creates a climate of Islamophobia and the requisite public-political consensus to pass laws banning Islamic dress through legitimate democratic processes.
The intertwined nature of national political debates and the role of law in the Islamic dress debate was reiterated in SAS by the wide margin of appreciation afforded to France. 138 The margin of appreciation is the 'room for maneouvre' 139 afforded to states in the implementation of ECHR rights. The margin represents the political and legal compromise that is the genesis of the ECHR system. 140 The margin enables the court to avoid confrontation with national governments in politically sensitive cases by deferring to domestic policies and can thus be understood as a political tool or a mode of governance. 141 The margin of appreciation is a necessary compromise to ensure the ongoing political legitimacy of the ECHR system, which at its inception was a political-diplomatic union between states. When political compromise must be made to ensure the continued legitimacy of the ECHR system, it is the individual legal rights of the most vulnerable that are restricted. 142 At the time of SAS, the ECHR system was and continues to be experiencing a political age of subsidiarity, 143 where human rights as a diplomatic arrangement overrides human rights as individual rights. Saul has demonstrated how the SAS judgment in particular, depicts a deepening of the ECtHR's concept of subsidiarity and the extent to which national parliamentary processes feature in the ECtHR's jurisprudence via the margin of appreciation. 144 The wide margin afforded to France was justified by the democratic process that preceded adoption of the law. 145 However, as Berry has identified, reliance on democratic process does not per se justify restrictions on minority rights, 146 a point established by the ECtHR in Young, James and Webster v United Kingdom. 147 The wide margin afforded to France was inconsistent with the ECtHR's recognition that the flexibility inherent in the notion of living together could have resulted in the risk of abuse and this must be mitigated by 'a careful examination of the impugned limitation'. 148 The ECtHR expressed concerns acknowledging that Islamophobic remarks had littered the debate leading up to the adoption of the law banning full-face coverings. 149 On notice of a pervasive Islamophobia in the French political debate, the ECtHR should have carried out an examination of the utmost care. Had the court done so it would have uncovered a democratic process characterised by the above-analysed debates of gender oppression and national security, two logics that the court explained in SAS it was not prepared to recognise as legitimate interests.
As the dissenting opinion emphasised, whilst 'the "values of the French Revolution"' were relevant to the ECtHR's decision, especially given the 'overwhelming political consensus' preceding adoption of the law', 150 it remained the court's role to 'protect small minorities against disproportionate interferences'.
151
The French interior ministry stated that the law in question would affect 2000 of France's 64 million population. 152 To withstand human rights scrutiny at the ECtHR, a measure must be
proportionate. This is tested by identifying a legitimate aim; in the above cases this aim has been interchangeably, security, gender oppression, secularism, and now living together. The second part of the test assesses whether such a measure is proportionate to the aim pursued. Taking the above figures into consideration, the criminalisation of full-face coverings is, from a legal perspective, disproportionate. The ECtHR itself noted the small number of Muslim women that this law would be relevant to. The French government maintained that this law was neutral. 153 However the fact that punishment for contravention include taking a citizenship test belies the discriminatory intent of the law and exposes law 2010-1192 as deeply rooted in an assimilationist agenda. this is a world that accepts certain kinds of bodies and puts certain objects within their reach. The 'body-at-home' in this world is the white body. As Ahmed has explained, racism stops black bodies from inhabiting space by spreading itself through objects and others as the familiarity of the implicit white world. This situation "disorients" black bodies and reduces them to things among things. The result of the disorientation effected by racism is that it reduces capacities for action.
Ahmed has built on Fanon's insights to explore racism as an 'unfinished history, which orientates bodies in specific directions, affecting how they "take up" space'. 165 Ahmed's insight is to explore how such orientations are crucial to how bodies inhabit space and to the racialisation of bodily, as well as social, space; specifically, how whiteness is produced in domestic and public spaces.
166
The requirement through law that French public space should be free from full-face coverings, The effect of these laws is to stop the physical mobility of bodies, blocking the ability of not-white bodies to flourish through a form of segregation. Analytically, colonial bodies are pushed into the private sphere. Politically, colonial bodies are denied a voice as the objects of colonial management.
Law acts instrumentally to perpetuate the whiteness of public space and entrench institutional Islamophobia. Bouamama has described this move through law as making racism respectable. Onlookers on the beach in Nice reportedly applauded the armed police men for their efforts and shouted at the woman to go home. This discourse of 'stranger danger' is employed as a response to outsiders of a community, those who are not 'at home' and whose presence raises suspicion. Despite the ostensible emphasis on gender oppression and national security in the French Islamic dress debate, this article has shown that the regulation of the bodies of visibly Muslim women cannot and should not be thought apart from the epistemic lens of colonialism.
